
	  

Neogenix	  –	  Case	  Study	  –	  Focus	  LLC	  Senior	  Advisor	  Barry	  Michael	  

October	  2011	  -‐	  SEC	  letter	  of	  inquiry	  –	  

July	  7,	  2012	  –	  Form	  10-‐K	  Annual	  report	  …	  	  excerpts	  	  

“The	  letter	  requested	  the	  Company	  to	  provide	  certain	  information	  relating	  to	  payments	  made	  
to	  third	  parties	  (referred	  to	  as	  “finders’	  fees”)	  in	  connection	  with	  the	  sales	  of	  the	  Company’s	  
common	  stock.”	  

	  “The	  Company	  has	  concluded	  that	  finders’	  fees	  were	  paid	  to	  individuals	  and	  entities	  whom	  the	  
Company	  has	  not	  been	  able	  to	  confirm	  were	  registered	  as	  broker-‐dealers	  or	  otherwise	  properly	  
licensed	  under	  applicable	  state	  law	  to	  participate	  in	  the	  sale	  of	  the	  Company’s	  securities	  on	  a	  
compensated	  basis.”	  

“Management	  believes	  the	  range	  of	  potential	  liability	  for	  rescission	  by	  investors	  as	  of	  July	  10,	  
2012	  is	  approximately	  $0	  to	  $31	  million.	  As	  of	  July	  10,	  2012,	  the	  Company	  had	  received	  
communications	  from	  shareholders	  making	  requests	  or	  claims	  for	  rescission	  of	  investments	  in	  
the	  Company's	  common	  stock	  of	  approximately	  $1.4	  million.”	  

September	  28,	  2012	  -‐	  Form	  8-‐K	  Current	  report	  …	  excerpts	  

“On	  September	  24,	  2012,	  the	  Company	  completed	  the	  sale	  of	  substantially	  all	  of	  its	  assets	  to	  
Precision	  Biologics	  in	  a	  sale	  conducted	  under	  the	  supervision	  of	  the	  United	  States	  Bankruptcy	  
Court	  for	  the	  District	  of	  Maryland	  (Greenbelt	  Division).”	  

(Barry’s	  Note:	  	  Review	  of	  several	  of	  Neogenix’s	  SEC	  Form	  Ds	  indicated	  that	  equity	  raises	  under	  
Rule	  506	  were	  undertaken.	  	  No	  sales	  compensation	  or	  finders	  were	  listed	  in	  the	  forms	  that	  
were	  reviewed,	  though	  these	  forms	  are	  where	  that	  information	  should	  be	  filed.)	  
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SEC Inquiry and stock rescission contingency 
In October 2011, the Company received a letter of inquiry from the Philadelphia 

Regional Office of the Securities and Exchange Commission (“SEC”). The letter requested the 
Company to provide certain information relating to payments made to third parties (referred to as 
“finders’ fees”) in connection with the sales of the Company’s common stock. The Company 
responded to this inquiry and continues to provide information relating to these finders’ fee 
arrangements as requested by the SEC. The Company has concluded that finders’ fees were paid 
to individuals and entities whom the Company has not been able to confirm were registered as 
broker-dealers or otherwise properly licensed under applicable state law to participate in the sale 
of the Company’s securities on a compensated basis. Accordingly, it is possible that at least 
some investors who purchased shares of common stock in transactions in which finders’ fees 
were paid may have the right to rescind their purchases of those shares, depending on applicable 
federal and state laws and subject to applicable defenses, if any. The laws regarding rescission 
rights are complex and vary from state to state. Additionally, significant information regarding 
the finder and the actions of the finder is required in determining whether there is a probability 
that rescission rights exist. 

The Company has historically paid finder fees to parties based on a percentage of cash 
collected from the sale of its common stock and included information on the finder fees in its 
offering documents and in its annual and quarterly filings with the SEC. It is the current and 
expected future practice of the Company, if it wishes to retain third parties to assist in 
fundraising, to engage exclusively with licensed broker dealers and pay finder fees in accordance 
with its agreements with such licensed broker dealers. Any commitment to pay finder fees will 
continue to be disclosed in the private placement memorandum used in such financings. 

The Company has assessed the potential for rescission liability in accordance with the 
provisions of Accounting Standards Codification (“ASC”) 450-20, Loss Contingencies. Under 
ASC 450-20, the Company is required to perform a probability assessment of the potential 
liability for rescission rights. Based on the information currently available to the Company, 
management has determined that it is reasonably possible that certain shareholders may have 
rescission rights related to common stock purchased for which finders’ fees were paid. 
Management believes the range of potential liability for rescission by investors as of July 10, 
2012 is approximately $0 to $31 million. As of July 10, 2012, the Company had received 
communications from shareholders making requests or claims for rescission of investments in 
the Company's common stock of approximately $1.4 million. To the knowledge of the Company, 
no litigation against the Company has been initiated with respect to rescission of any 
shareholder’s investment. Because the Company has not concluded that the liability for 



rescission is probable, no accrual has been made in the financial statements as of December 31, 
2011. Management does not currently know when it will be able to reasonably determine the 
length of time investors who may have rescission rights will continue to have those rights. In the 
future, a liability will be recorded if and when the Company concludes that (a) it is probable that 
certain shareholders have valid rescission rights and that those shareholders will exercise those 
rescission rights and (b) the amount of such liability can be reasonably estimated. If and when 
the Company determines that the conditions in the preceding sentences exist, the Company will 
accrue for such liability, and reduce stockholders’ equity for the amount related to the proceeds 
received from the original sale of the shares. Any liability in excess of the original proceeds 
received from the sale of the shares (e.g. interest or other fees or assessments) will be treated as 
an expense in the statement of operations in accordance with ASC 450-20. 

The Company will make a probability assessment and estimate of the potential liability 
for rescission as of each reporting date in the future. 
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Item 1.01. Entry into a Material Definitive Agreement. 

On September 20, 2012, Neogenix Oncology, Inc., a Maryland corporation (the 
“Company”), entered into a Second Amendment to Asset Purchase Agreement (the “Second 
Amendment”) with Precision Biologics, Inc., a Delaware corporation (“Precision Biologics”). 
The Second Amendment amends the Asset Purchase Agreement dated July 23, 2012 (the 
“Original Purchase Agreement”), between the Company and Precision Biologics, as amended by 
the Amendment to Asset Purchase Agreement dated August 31, 2012, between the Company and 
Precision Biologics (the “First Amendment” and the Original Purchase Agreement as amended 
by the First Amendment and the Second Amendment, the “Purchase Agreement”), by increasing 
the contingent cash portion of the purchase price from $500,000 to $730,000. In addition, 
pursuant to the Second Amendment, Precision Biologics agreed to assume the Company’s 
liability to the Company’s employees with respect to accrued vacation and the Company agreed 
to use its best good faith efforts to obtain a termination and release agreement from each of its 
employees. 

The foregoing summary provides only a brief description of the Second Amendment. 
The summary does not purport to be complete and is qualified in its entirety by the full text of 
the Second Amendment, a copy of which is attached hereto as Exhibit 2.1 and incorporated 
herein by reference. 
Item 2.01 Completion of Acquisition or Disposition of Assets. 

On September 24, 2012, the Company completed the sale of substantially all of its assets 
to Precision Biologics in a sale conducted under the supervision of the United States Bankruptcy 
Court for the District of Maryland (Greenbelt Division). The sale was effected pursuant to the 
Purchase Agreement, which is more fully described in (i) the Company’s Current Report on 
Form 8-K filed with the Securities and Exchange Commission (the “SEC”) on July 19, 2012, (ii) 
the Company’s Current Report on Form 8-K filed with the SEC on September 7, 2012, and (iii) 
Item 1.01 hereto. 

In consideration for the sale of its assets, the Company received (i) an amount in cash, 
after all applicable credits under the Purchase Agreement, equal to $2,792,474.63, and (ii) 



5,500,000 shares of the common stock, par value $.01 per share, of Precision Biologics (the 
“Precision Common Stock”) issued to the Company at closing and to be distributed to the 
Company’s shareholders on a pro rata basis, subject to each shareholder signing a Stockholders’ 
Agreement in the form attached as Exhibit A to the Purchase Agreement. In addition, pursuant to 
the Purchase Agreement, promptly following the closing, Precision Biologics will conduct a 
private placement under Rule 501 of Regulation D (“Regulation D”) promulgated pursuant to the 
Securities Act of 1933, as amended, to all of the Company’s shareholders who qualify as 
“accredited investors” under Regulation D, pursuant to which such shareholders will be offered 
the right to purchase, in the aggregate, up to 5,000,000 shares of Precision Common Stock at a 
price of $1.50 per share. 

The foregoing description of the Purchase Agreement does not purport to be a complete 
description of all terms of the Purchase Agreement and is qualified in its entirety by reference to 
the full text of (i) the Original Purchase Agreement, a copy of which was filed with the 
Company’s Current Report on Form 8-K filed with the SEC on July 19, 2012, (ii) the First 
Amendment, a copy of which was filed with the Company’s Current Report on Form 8-K filed 
with the SEC on September 7, 2012, and (iii) the Second Amendment, a copy of which is 
attached hereto as Exhibit 2.1 and incorporated herein by reference. 
	  

Additional	  Background	  Available	  at	  

http://www.bizjournals.com/washington/print-‐edition/2012/08/10/neogenix-‐oncology-‐files-‐
chapter-‐11-‐to.html?page=all	  

http://www.strictlybusinesslawblog.com/2012/10/05/neogenix-‐oncology-‐a-‐good-‐case-‐study-‐
on-‐securities-‐law-‐noncompliance-‐by-‐a-‐high-‐growth-‐company-‐part-‐1-‐how-‐it-‐all-‐happened/	  

http://www.strictlybusinesslawblog.com/2012/10/24/neogenix-‐oncology-‐a-‐good-‐case-‐study-‐
on-‐securities-‐law-‐noncompliance-‐by-‐a-‐high-‐growth-‐company-‐part-‐2-‐what-‐neogenix-‐did/	  

http://www.strictlybusinesslawblog.com/2012/11/16/neogenix-‐oncology-‐a-‐good-‐case-‐study-‐
on-‐securities-‐law-‐noncompliance-‐by-‐a-‐high-‐growth-‐company-‐part-‐3-‐when-‐the-‐genie-‐cant-‐be-‐
put-‐back-‐in-‐the-‐bottle/	  

For	  more	  information	  contact	  

Barry	  Michael,	  Focus	  LLC	  Senior	  Advisor,	  Barry.Michael@FocusBankers.com	  

John	  Slater,	  Focus	  LLC	  Partner,	  John.Slater@FocusBankers.com	  


